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Al Forum #1- Demystifying Generative Al & IP

The advent of multimodal large language models (‘LLMs’) — which can be used in applications spanning healthcare,
material science, accessibility and sustainability as well as offering an expedient avenue for producing content — has
raised unprecedented questions about the meaning of original creation.! Al-generated content has already been utilised
across a range of creative industries, including by Marvel Studios,? by the BBC,® in art competitions,* and by musicians
Drake,® Grimes® and Paul McCartney.” Yet LLMs have also become a focus point for concerns about data protection,®
control over creative output,’ the misuse of Indigenous Cultural and Intellectual Property (‘ICIP’),'° and the future of
work in the creative industries.™

Those in the creative industries have been particularly outspoken about the risks of copyright infringement posed by
generative Al, as well as the wider social and moral consequences of abdicating creativity to Al. For example, the Writers
Guild of America and the Screen Actors Guild-American Federation of Television and Radio Artists participated in a
months-long strike in 2023, seeking (among other things) to restrict the use of Al in reproducing actors’ likenesses and
generating scripts.!? The discovery that thousands of Australian books were allegedly pirated in the Book3 dataset used
to train Meta, Bloomberg and EleutherAl’'s LLMs prompted outrage from publishers and authors alike, with author
Richard Flanagan describing it as ‘the biggest act of copyright theft in history’.*> A recent survey conducted by the
Australian organisation Media, Entertainment & Arts Alliance (‘MEAA’) suggests that up to 75% of creative professionals
are concerned about the potential for theft of intellectual or creative work using Al technologies.*

1. The challenge: Al’s generative process

Currently, LLMs’ generative process is of such complexity that it is essentially impossible to unpick or to pinpoint a given
piece of copyrighted data that a model has relied upon to produce a given output.’® Nor does the mere existence of
copyrighted data in a model’s training data indicate that the model has somehow ‘borrowed’ from the data. In fact, LLMs
generally do not have access to their training data at the time of generation. Rather, as part of the training process,
models use data to identify the commonalities in the expression of language, as opposed to deriving the meanings or
intentions contained in the data. Data is broken down into a multitude of ‘tokens’, tiny fragments of language attached
to biases and indicators of statistical significance that allow the model to predict when tokens should be paired together.
At the time of generation, generative Al models only have access to these tokens and the associated probabilities.

Accordingly, even if you had full access to a model’s training data and a given output, you could not draw a definitive
causal link between the two. Those seeking to protect their copyrighted works or style (or to seek redress for a perceived
infringement) must target either:

1. the input stage, namely by restricting the use of copyrighted data in the material used to train generative Al
models or by alleging that an Al entity did not have the necessary access rights to use the copyrighted data; or
2. atthe output levels, by suggesting that a given output infringes upon existing copyright on the basis that it:
a. seemingly ‘regurgitates’ a copyrighted work; or
b. appears to ‘borrow’ copyrighted styles or iconography.

2A. The issues: The use of copyrighted training data

It has become a truism that data is the ‘new oil’, though in many ways it outpaces oil in its economic potential. Data is
an excludable, non-rivalrous good: ‘excludable’ in the sense that those who control datasets can readily mediate access
to them; and ‘non rivalrous’, as an infinite number of people can simultaneously benefit from the same data pool. The
potential value of data has skyrocketed with the take-off of generative Al. As noted by Fred Havemeyer of the financial
research firm Macquarie, ‘A.l. begins and ends with data.'® LLMs require huge volumes of training data, frequently
‘scraped’ from across the internet. Already, technology companies are raising the alarm that the internet may contain
insufficient material to continue training their Al models.’

The issues presented by the compilation and use of datasets to train LLMs are manifold and, at times, contradictory. As
ever-data hungry models continue to grow, it is inevitable that copyrighted material will increasingly be sought to train
models. Meta has gone as far as to propose purchasing publishing giant Simon & Schuster to obtain swathes of older,
written material for training its Al model.*® There has been understandable backlash from creatives that this data mining
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appears to be acommercial enterprise utilising creative output without due compensation for the creators of the output.
There are also fears that the use of copyrighted data in training sets increases the likelihood for generative Al output to
mimic existing works or to otherwise borrow liberally from existing styles or iconography (discussed further below).
Conversely, many in the technology sector see data mining as an essential cog in Al innovation that, in the absence of
laws insulating the practice from legal challenge, may be stymied by copyright law.

It remains an open question as to whether the use copyright-protected content in training data infringes copyright and
the answer will vary between jurisdictions.’® There has been widespread concerns about the risks of copyright
infringement posed by generative Al. Yet on one view, the use of training data does not involve copying and therefore
does not infringe copyright.?° Alternatively, it may fall within the exception to copyright protections provided by ‘fair use’
doctrines, at least in some jurisdictions.?! For example, America’s ‘fair use’ protections may encompass training datasets,
allowing them to be used for training LLMs.?? The EU and the UK both offer exemptions from copyright infringement for
data mining, or automated text and data analysis, for the purpose of non-commercial research.? In both these
jurisdictions, however, web scraping is subject to data protection laws and the individual rights that such laws are
intended to safeguard.?* Australia’s protections for data usage under ‘fair dealing’ are narrow and must fall within one
of a few legally specified categories: temporary reproductions, research or study, criticism or review, parody or satire, or
news reporting.?

2B. The issues: Output replicating existing work

Generative Al is already infamous for a phenomenon dubbed ‘regurgitation’: generative Al output that appears to simply
replicate its training data, often producing output that would appear to contain copyrighted material. This is also known
as the ‘Italian plumber problem’, a label drawn from models’ propensity to generate an image of Nintendo’s Mario when
asked to generate an image of an Italian plumber.

Some of the most prominent debates about generative Al and IP concern cases of seeming replication of copyrighted
work by generative Al. In the US, this issue is the subject of a New York Times lawsuit against Microsoft and OpenAl for
copyright infringement.?® The New York Times’ evidence included an exhibit containing one hundred examples of
material generated by OpenAl’'s GPT-4 that contains near-identical text to New York Times articles, and that allegedly
permits users to effectively bypass the newspaper’s paywall.?” On the other hand, Open Al describes the examples cited
by the New York Times as a rare bug that resulted in inadvertent regurgitation of ‘years-old articles that have proliferated
on multiple third-party websites” and involves misuse that is ‘not typical or allowed user activity’.?® In the UK, Getty
Images has claimed in a lawsuit against Stability Al that the presence of similar watermarks to their own in Al-generated
images is evidence of copyright infringement.? There have been no such law suits filed in Australia to date.*®

2C. The issues: Output mimicking existing styles or iconography

Even where generative Al outputs do not substantially replicate or regurgitate existing work, there has been widespread
concern about copying likeness or style. Some claim that the Al generation process merely mirrors the creative process
that humans undertake: producing output that may be inspired by any number of previous works but is nonetheless
‘original’. Others have warned that ‘it may be difficult to draw a sufficient causal link between any given output and a
specific input’ given the vast data pool that LLMs are trained on.?! Yet the generation of outputs by generative Al that
resembles existing work continues to raise at least normative if not legal concerns.

2D. The issues: Indigenous Cultural and Intellectual Property

Generative Al’s potential to facilitate the ready proliferation of derivative works poses an acute threat to Indigenous
Cultural and Intellectual Property (ICIP). The notion of ICIP has been crystalised in art 31(1) of the United Nations
Declaration on the Rights of Indigenous People:323

Indigenous peoples have the right to maintain, control, protect and develop their cultural heritage, traditional
knowledge and traditional cultural expressions, as well as the manifestations of their sciences, technologies and
cultures, including human and genetic resources, seeds, medicines, knowledge of the properties of fauna and
flora, oral traditions, literatures, designs, sports and traditional games and visual and performing arts. They also



have the right to maintain, control, protect and develop their intellectual property over such cultural heritage,
traditional knowledge, and traditional cultural expressions.

The ambit of ICIP is vast and may include traditional knowledge (eg knowledge of land and stars), cultural property (eg
visual arts and crafts, weapons), practice of cultural expressions (eg cultural burning practices) ancestral remains
(including DNA and genomes), language (both oral and written) and literary or artistic works. While the rights arising
from ICIP are not fixed, Terri Janke and Company's Our Culture: Out Future - Report on Australian Indigenous Cultural
and Intellectual Property Rights suggests that these rights may or should include the:

1. Requirement for free, prior and informed consent for the access or use of ICIP material, in addition to the ability
to refuse to offer such consent.

2. Recognition of Indigenous peoples and communities as the primary guardians and interpreters of their culture.

3. Right to benefit commercially from authorised use of ICIP material, which may include monetary or non-
monetary benefits, as dictated by the relevant ICIP holders.

4. Prevention of derogatory use of ICIP material.

5. Ability to maintain secrecy in relation to ICIP material.

There are gaps in the protections Western copyright law offers ICIP. In particular, copyright law differs from ICIP in its lack
of recognition of communal rights, its time-limited protections, material expression and attribution to a known author.

While generative Al remains nascent, its potential to abrogate ICIP rights is already clear. The ability for multimodal
models to facilitate the production of inauthentic, ‘Indigenous-style” work has already been realised. It does not appear
that any guardrails have been developed to reign in the appropriation of protected styles and storytelling, allowing bad-
faith actors to circumvent Indigenous communities and profiteer off ICIP (a practice already rife in the art industry
without the assistance of technology*). Nor can generative Al appreciate the sensitivities and diversity of Indigenous
communities, and the production of works off broad, uninformed prompts risks producing works capable of inflicting
harm. The misuse of ICIP by generative Al can cause such harms as distress to community and risk breaching the fiduciary
duties and customary law of ICIP holders if certain knowledge or designs are incorporated.

Advocates have raised a need for ‘Indigenous data sovereignty’, defined by the Maiam Nayri Wingara Indigenous Data
Sovereignty Collective as the right of Indigenous people to exercise ownership over Indigenous Data.*>® Emma Fitch, Clare
McKenzie, Terri Janke and Adam Shul have argued that while Al systems can ‘help maintain, contribute to, and preserve
cultural knowledge’, Al raises considerable risks for ICIP. They argue that Al could negatively impact ICIP rights by:

e giving no attribution to the Traditional Owners who hold the relevant knowledge and language;

e providing false or misleading information;

e disregarding cultural protocols that affect how art styles are used, or who can share certain information (for
example, who is permitted to tell or illustrate a story, using gender-specific artwork and designs);

e creating works that misappropriate ICIP without undergoing consultation; and

e |eaving ICIP created using Al with no legal protection in jurisdictions where Al-generated works are not covered
under copyright law requirements.3®

Responding to these concerns requires as a baseline commitment insertion of “Indigenous sovereignty and self-
determination practices” at the core of data practices.?” Inclusive design practices that aid Indigenous people in the
development of Al systems is also important in preventing the misuse of ICIP. 3 See further Angie Abdilla et al, Out of
the Black Box: Indigenous Protocols for Al 3°

3A. Possible solutions: Existing copyright mechanisms

The traditional recourse for artists and creators seeking to protect their works and styles is copyright law. While there
have already been claims that copyright law is ill-equipped to grapple with the complexities presented by generative Al,
it is arguably too early to determine whether the jurisprudence can adequately adapt. The court cases in the US will
impact on other jurisdictions notwithstanding their statutory differences. Reform is not always a necessary response to
the rise of a new technological medium. Copyright law dates back to the Copyright Act 1790 (also known as the 'Statute
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of Anne') and has weathered the arrival of the printing press and the internet alike. Copyright law is and should remain
technology neutral; technological advancement will always outpace legislative reform so bespoke drafting risks
legislation becoming ineffective and even stifling.

Nonetheless, whether existing mechanisms will be sufficient to combat derivative or replicative works remains untested.
To the extent that amendments to the current regime are required, any proposals are likely to be subject to intense
scrutiny. Previous attempts have seen particularly fierce backlash from the creative and technology sectors, both of
which are comparatively well resourced in Australia. As a result, copyright reform remains frozen, despite perennial
pushes to modernise the regime. For example, in December 2013, the ALRC published its Final Report into Copyright
and the Digital Economy,*® which included recommendations relating to exemptions for data mining. To date, these
recommendations remain unactioned.

A recent survey by the Cth Attorney General’s Copyright and Al Reference Group Expert Group found survey participants
had different views on the need for reform.*!

3B. Possible solutions: Data access and protection

Data rights remain underdeveloped in Australia. Unlike in the United States, data does not constitute property in
Australia, complicating its excludability and individuals’ right to seek redress against unauthorised use of their data.

The manner in which data protection and access regimes are to be regulated will involve delicate balancing acts:

1. To invest in Australian digital industries and artforms, Australia may need to adopt some form of data mining
exemption that inoculates generative Al from copyright challenges. Conversely, guardrails are required that will
ensure creatives are duly compensated for the use of their works. For example, in Who Owns the Future, Jaron
Lanier envisages a reworked internet where there is a stronger economic link between end-market products
and the data underlying it, essentially creating an economy of micropayments that compensates people for
original material they post to the web.

2. A similar tension arises with respect to transparency and privacy. We want technology companies to be
transparent with their use of data, to enable to us to unpick concerns relating to data theft, copyright and model
biases. However, depending on the nature of the data, we want stringent privacy regulations to ensure the
protection of sensitive information and public confidence in the use of Al, particularly if generative Al proliferates
in sectors such as health.

Already, explicitly direct and protective options for protecting training data have been proposed, and alternately lauded
for protecting artists*? and criticised for stifling innovation.** The Productivity Commission has pointed out that even
existing uncertainty creates costs for those seeking to use the technology.** In the EU, the 2024 Al Act mandates that Al
providers maintain copyright policies that identify and comply with opt-out decisions, and make publicly available
summaries of content used for training.* In the US, the Content Origin Protection and Integrity from Edited and
Deepfaked Media Bill (or 'COPIED Bill') would, if passed, require the provision and maintenance of provenance
information alongside synthetic (i.e. Al-generated) content.*® Al developers such as Open Al provide tools and controls
for rightsholders who make their content publicly available online to opt-out of their content being used for Al training.*’
Other protections over how data can be used by LLMs include compensation or licensing fees paid to copyright owners.
Pasquale and Sun argue that ‘We thus also propose a levy on Al providers, to be distributed to the copyright owners
whose work they use without a license’. #

3C. Possible solutions: Novel protections in the age of Al

Academics, policy makers and workers in creative industries have been involved in workshopping possible solutions to
the complications raised by the intersection of generative Al, creative output and intellectual property rights. Hacohen
and Elkin-Koen have suggested combining legal formulations familiar from trademark or copyright law with new
technical solutions, like using generative Al systems themselves to quantitatively measure the genericity of any given
piece of intellectual property.** They argue that ‘GenAl may facilitate the development of new and more accurate
measures to assess the originality of these works’.>° The ‘capacity to measure genericity and quantify originality against



the knowledge captured by a model could enable copyright law to more accurately distinguish between original works
and those in the public domain. It may then insert more nuance into copyright analysis in deciding copyright scope.’>!

Other solutions seek to dramatically expand the reach of existing intellectual property regulation, including through the
introduction of new protections and property rights for voice and likeness. This approach has gained particular traction
in the US, where it was passed into law as the ELVIS Act in Tennessee,* and is currently being debated as the federal No
Al FRAUD Act®?, backed by major creative industry lobbying groups including the Human Artistry Campaign.>* It is not
without controversy, with its detractors raising concerns about its potential to encroach on parody and satire, and allow
transferable property rights to be controlled by industry bodies rather than individual artists.>® Here, a concept of moral
rights and powers of control or veto may be closer to the normative concerns raised by copying likeness or voice. As
noted above, disclosure of synthetic content will also be important as a general public protection.

The Australian Senate has established a Select Committee on Adopting Artificial Intelligence to inquire into and report
on issues including copyright concerns and the impacts of generative Al on creative industries.>® In December 2023,
Commonwealth Attorney-General Mark Dreyfus announced the establishment of a copyright and Al reference group,
specifically to consider ‘material used to train Al models, transparency of inputs and outputs, the use of Al to create
imitative works, and whether and when Al-generated works should receive copyright protection.” This group published
its first report in late 2024, noting a need to investigate the full range of issues including opportunities for innovation,
protections for artists and creators” moral and performers’ rights, and indigenous cultural and intellectual property rights
in the age of Al.>’

4. Conclusion

There are no easy answers to these conundrums. They will only be found (if at all) at the intersection of technology, law
and policy. The policy choice involves not only ‘weighing the advantages of reducing the cost of content creation and
the value of expertise against the potential risk to various careers and sectors of the economy’,*® but also considering
the intangible societal benefits from the vast variety of Al models that rely on copyrighted content in their training data.
Any resolution favoured on policy grounds must also be technically feasible. Furthermore, any decision on these matters
requires a reflection on the value we place on the work of artists and those in the creative industries, along with respect
for culturally significant work.
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